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The First Amendment in School Library Media Programs

-- speech or other communication that, when engaged in outside of the
campus, is protected from governmental restriction by the First Amendment
to the United States Constitution or Section 2 of Article 1 of the California
Constitution. ,,2

~~ Defining the Term "Government"

In the First Amendment, the term "government" has a broad definition and
includes all government officials such as legislators, governors, and mayors.
In the world of public education, it may include the board of education and the
principal, who set policy for how schools will operate?
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C What is a Private [Nonpublic] School?

By Laura Pearle, Head Librarian, Hackley School, Tarrytown, New York

Chapter 2 discusses minors' rights in public and private schools. Nonpublic or
private schools come in many ''flavors'' including parochial, independent, charter,
and others simply designated as private. lndependent school librarian Laura
Pearle introduces readers to nonpublic schools and sorts out some of the differ-
ences among the various types.

,
In the minds of many, the phrase "private school" refers to wealthy college-

preparatory schools. More accurately, this term denotes a school not directly
under the supervision of state, city, or other public boards of education, nor
funded by public money (although they may derive limited monetary benefit
from participating in government grants or programs). Charter schools are a
hybrid-independent, but are under the supervision, accreditation, and funding
of the state/city. One subset of private schools, called "parochial schools," is
under "parish" or congregational jurisdiction (e.g., a Jewish yeshiva or a Catholic
school). In contrast, schools supported by religious orders, such as the Jesuits
or Sisters of the Sacred Heart, and Quaker schools are considered independent
schools, in the same category as schools like Dalton, Hockaday, Phillips Ando-
ver, and Chadwick. Independent schools vary widely in their mission, pedagogy
and goals. They may offer specialized programs in the arts or environmental
education, serve specific populations like the intellectually gifted or learning dis-
abled, or belong to international educational alliances (e.g., International Bacca-
laureate, Waldorf, Reggio Emilia) with a specific mission or philosophy.

Since their operating expenses are not funded by public money, private
schools rely on tuition (or, in some cases for charter schools, VOUChers),sup-
plemented with fund raising, gifts, grants and, in some cases, interest from an
endowment fund. Without governmental supervision or federal legislation like
No Child Left Behind (NCLB), private schools are able to decide what and how
they teach, and to set entrance requirements. Applicants may be asked to take
the Secondary School Aptitude Test, demonstrate achievement in some sub-
ject or sport, or even present a portfolio as part of the admissions process.

Continued



18 Ensuring Intellectual Freedom and Access to Information

Private schools serve students from preschool through grade 12 under
diverse structures. Students may be grouped by age, gender, or even
"families" of mixed grades. Some schools board students (either seven or five
days a week) while others are day schools. As with public schools, terminol-
ogy for the different levels of students is not standard. Most (but not all) K-12
independent schools refer to K-Grades 4/5 as Lower School; Grades 5/6-8 as
Middle School; and Grades 9-12 as Upper (or High) School. Schools that are
not K-12 may use similar terminology but apply it to different grades. For
example, a school that only goes through Grade 8 may use the term "Upper
School" to refer to the students in grades 7/8. Some schools may use the
term "form" instead of "grade" (e.g., Sixth Form)."Preschool" may be desig-
nated as "Pre-K" or "N," depending on the school.

Independent schools usually belong to the National Association of Inde-
pendent Schools (NAIS) and receive accreditation via one of the NAIS divi-
sions. One requirement for accreditation is some form of library services,
although the standards for evaluating independent school libraries is not uni-
form. The Independent Schools Section of the American Association of
School Librarians (AASL) has been working with regional associations, such
as the New York State Association of Independent Schools and the Western
Association of Schools and Colleges, to establish a standard set of best prac-
tices and principles for evaluating the library space, staffing and program.
(Note: Most independent schools retain the terms "library"!"librarian" and have
deliberately not changed to "library media center"!"library media specialist").
One thing that surprises public school library media specialists is the fact that
NAIS (and the state/regional accrediting bodies) does not require state certifi-
cation for either teachers or librarians in nonpublic schools. However, faculty
is expected to be expert in their field. For a librarian, this means having an
MLS; for a teachers, it often means having a master's degree in the subject
area taught. Most charter schools, however, do require state certification
(although many do not mandate that there be a library in their facility!).

The library and the library program in a private school share many similar-
ities with those in a public school. Intellectual freedom and information literacy
are valued, research skills are taught, and reading for pleasure is stressed.
Parochial, independent, charter, and other private school librarians struggle
with many of the same issues as their public school counterparts: flexible ver-
sus fixed scheduling, shrinking budgets, and the negotiation of student time
among various subject specialists. Like their public school colleagues, they
also strive to support students' right to read while allaying parental fears about
inappropriate materials.

There are also areas where private and public school libraries differ, most
notably in Internet access. Because non public schools are not government-
funded and carry out their educational philosophy unhampered by state and
federal requirements, many do not filter. However, if these schools participate
in the federal E-rate program, they are required to use some filtering program.
Many private school faculty and librarians strongly support teaching students
about safe and effective searching rather than imposing filtering and limiting
real-world experience. Students generally sign an Acceptable Use Policy for
the Internet, and infractions are dealt with by the school (remember-a
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student can be expelled from a private school for repeated violations of school
code, a remedy rarely used in public schools).

In brief, while the nature of the student body may be self-selected and the
funding may differ, school libraries and librarians in the various types of pri-
vate schools are very similar to public school library media programs and
library media specialists in respect to intellectual freedom. The principles of in-
tellectual freedom are shared by us all.4

Public schools present a complicated setting for minors' First Amendment
izhts. They must be careful when restricting children's speech, which includes

their right to receive information via books, video presentations, the Internet,
and other means. As part of local government responsibilities, school boards
are charged with guiding children's education and necessarily must make choices
to purchase materials that students receive. The school board has broad discre-
tion in choosing the material it allows teachers to use in the classroom. Courts
ave consistently cited the purpose of the school as "inculcating fundamental

values necessary to the maintenance of a democratic political sysrem.t'''

School administrators and the board may also remove books from the cur-
riculum as long as they have a reasonable educational basis for doing so. Case
, on student First Amendment rights such as Virgil v. School Board of Colum-
" County, 862 F.2d 1517 (11th Cir. 1989) and the Right to Read Defense Com-
ittee v. School Committee of the City of Chelsea, 454 ,F. Supp. 703 (D. Mass.

978) differentiates between the broad administrative control administrators
d boards of education have on the removal of curricular materials

required in courses and the narrow control administrators have when it
omes to removing library resources intended for free inquiry by students."

For more information, refer to Figure 2.3, "Court Cases on Intellectual Free-
om Involving Minors' First Amendment Rights," located later in Chapter 2.

When the restriction on the right to receive information takes place in a
hool library, on the other hand, the courts are more reluctant to give the
001board such broad discretion. In the Supreme Court case Board of Edu-
'on v. Pico, Justice Brennan wrote that although local school boards must
permitted to establish and apply their curriculum with broad discretion
rransmit community values, at the same time, school boards are bound to
hold the First Amendment.

The Justices in the Pico case were divided in their opinion. There was no
90rity vote on the key issues of the case, and the case was later settled.
though this means that the opinion has little value as a binding precedent-
uing opinion on school library censorship, lower courts have cited Pico for
e principles expressed injustice Brennan's opinion. These include

hool boards may remove materials from a school library if they find the books
"pervasively vulgar" and "educationally unsuitable."




